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THIS AGREEMENT 
made as of       among      , of       ("     "), and      , of       ("     ") and      , with its principal place of business at       (the "Corporation").

WHEREAS the Corporation was incorporated under the laws of      ;

AND WHEREAS the Shareholders own all of the issued and outstanding Common Shares in the following proportion:

	     
	     

	     
	     


AND WHEREAS the Shareholders have agreed to execute and deliver this Agreement as a Shareholders’ Agreement as they are desirous of entering into certain arrangements regarding the purchase and sale of their Common Shares and to restrict in part the powers of the Directors to manage the business and affairs of the Corporation in the manner hereinafter described.

NOW THEREFORE THIS AGREEMENT WITNESSETH that in consideration of the respective covenants and agreements of the parties herein contained, it is agreed by and between the parties as follows:

Definitions

1.1 In this Agreement, the following words and phrases shall have the following respective meanings unless the context otherwise provides:

(a) “Agreement” means this Agreement and any Schedules hereto;

(b) “Common Share” means a common share in the capital of the Corporation;

(c) “Director” means any director of the board of directors of the Corporation and “Board of Directors” means the board of directors of the Corporation;

“Prime Rate” means a revolving rate of interest commonly known as the prime rate of interest announced from time to time by       as a reference rate then in effect for determining interest rates;

“Proportionate Shareholdings” when used in connection with any Shareholder, means a fraction the numerator of which is the number of Common Shares held by such Shareholder and the denominator of which is the total number of issued and outstanding Common Shares;

(d) “Section” and “Subsection” refer to a section or subsection of this Agreement;

“Shareholder” means any of      ,       and any person who becomes the holder of one or more Common Shares in accordance with the provisions of this Agreement;

(e) “Shareholder’s Loan” means any loan made by a Shareholder to the Corporation in accordance with the provisions of this Agreement;

Purpose and Intent

The parties shall cause the Corporation to carry on the business of a       and to generally carry on all ancillary and related activities which in the mutual opinion of the parties will enhance the Corporation’s income and profit.

The parties agree that the Corporation shall operate under the name of “     “.

1.2 The Shareholders will irrevocably instruct their nominees and representatives at all the meetings of the Shareholders and insofar as permitted by law their nominees or representatives on the Board of Directors always to vote and act in accordance with the terms of this Agreement so as to give this Agreement full force and effect and to carry out its intent.

Organization

1.3 The Corporation shall be organized as follows:

There shall be two (2) Directors on the Board of Directors, consisting of one (1) nominee of each Shareholder. The first members of the Board of Directors shall be       as nominee of       and       as nominee of      .

The Corporation shall have three (3) officers, namely, President, Secretary and Treasurer. The parties agree that the following persons will be appointed to hold the following offices of the Corporation:

President -
     
Secretary -
     
Treasurer -
     
All cheques and other banking documents, deeds, transfers, contracts, agreements and other documents that are required to be executed by the Corporation from time to time shall be executed on its behalf by any one of the Shareholders.

(a) All share certificates issued or to be issued by the Corporation shall be endorsed with a memorandum as follows:

“This certificate is subject to a Shareholders’ Agreement dated      , a copy of which is filed with the Secretary of the Corporation, and the shares represented by this certificate cannot be sold, transferred, assigned or otherwise disposed of or mortgaged, pledged, hypothecated, charged or otherwise encumbered except pursuant to the terms of the said Shareholders’ Agreement.”

(b) The by-laws of the Corporation shall provide or shall be deemed hereby to be amended to provide amongst other things, as follows:

(i) the presence of two (2) Directors shall be required to constitute a quorum at any meeting of the Board of Directors;

(ii) any resolution of the Board of Directors shall require affirmative votes of at least two (2) Directors;

(iii) the presence of two (2) Shareholders holding Common Shares, having voting rights and representing in person or by proxy one hundred percent (100%) of all issued Common Shares shall be required to constitute a quorum at any meeting of Shareholders;

(iv) any resolution of the Shareholders shall require the affirmative votes of one hundred percent (100%) of all issued Common Shares entitled to voting rights at the meeting at which such resolution is being passed;

(v) each Director shall have the right at any time and from time to time to call a meeting of the board of directors on not less than seven (7) days’ notice;

(vi) any Shareholder shall have the right at any time or from time to time to call a meeting of the Shareholders on not less than seven (7) days’ notice;

(vii) the Chairman presiding at meetings of the Board of Directors shall have the right to vote in his capacity as Director in the first instance, but shall have no second or casting vote in case of an equality of votes;

(viii) the Chairman presiding at meetings of the Shareholder shall have the right to vote in the first instance in his capacity as a Shareholder and as a proxy if so appointed but shall have no second or casting vote in case of an equality of votes.

Conduct of Business

1.4 The parties agree that the powers of the directors will be restricted and, except with the written consent of all of the Shareholders:

(a) no dividends shall be declared;

(b) no management or consulting fees shall be paid;

(c) no additional shares in the capital stock of the Corporation shall be issued or allotted;

(d) there shall be no material change in the nature of the business of the Corporation nor any action taken which may lead to or result in such material change;

(e) the Corporation shall not directly nor indirectly make loans or advances, give guarantees for, invest in, or give security for or guarantee the debts of any other corporation or person;

(f) the Corporation shall not sell, lease, exchange or dispose of its undertaking or any part thereof as an entirety or substantially as an entirety;

(g) the Corporation shall not hypothecate, mortgage, pledge or otherwise encumber its assets or any of them except as may be required by its bankers in connection with its normal banking activities and arrange lines of credit;

(h) the number of Directors shall not be increased nor decreased;

(i) if at any time or from time to time additional shares in the capital of the Corporation are to be allotted, issued or sold, then they shall be allotted, issued and sold to the Shareholders pro rata in relation to their then existing Proportionate Shareholdings; and

(j) there will be no amendments to any of the Corporation’s by-laws or the Articles of Incorporation.

Financing

1.5 The parties agree that they will actively pursue and work towards attaining satisfactory bank credit and financing for the Corporation, it being the intention of the parties that such financing be sought in the highest amount necessary so that the equity investment required by the Shareholders should be kept to a minimum.

1.6 The Shareholders shall be jointly and severally liable with respect to any guarantees or other security given by any of the Shareholders, to secure any loans or advances made to the Corporation by any third party. In the event any Shareholder is called upon to honor any such guarantee or other security and so does, then such Shareholder shall have the right to recover any money so paid in excess of the amount which would have been required on the basis of Proportionate Shareholdings, jointly and severally from the Corporation and the Shareholders.

1.7 Notwithstanding the foregoing, if bank credit and financing cannot be arranged in an amount sufficient for the Corporation to carry on its business in a proper manner, upon unanimous consent of the Board of Directors, all further monies required shall be advanced to the Corporation as a Shareholder’s Loan by the Shareholders, pro rata in relation to their then existing Proportionate Shareholdings.

1.8 Any Shareholder’s Loans, to the extent to which they have been advanced by the Shareholders in proportion to their respective Proportionate Shareholdings, shall bear no interest unless and until the Shareholders agree to the contrary, in which case such loans shall bear such rate of interest as is from time to time agreed upon. Except as expressly set forth below, none of the Shareholder’s Loans shall be due or payable to or called by any of the parties.

1.9 Any Shareholder having outstanding a Shareholder’s Loan which bears to all Shareholders’ Loans then outstanding a greater proportion than the respective Proportionate Shareholding of such Shareholder shall be called the “Credit Shareholder” and any Shareholder having outstanding a Shareholder’s Loan which bears to all Shareholders’ Loans then outstanding a lesser proportion that the respective Proportionate Shareholding of such shareholder shall be called the “Debit Shareholder”. If for any reason Shareholders’ Loans outstanding to the Shareholders at any time or from time to time are not exactly in the same proportions as the respective Proportionate Shareholdings of the Shareholders, that portion of the Shareholder Loans outstanding to the Credit Shareholder in excess of its Proportionate Shareholding shall be payable to it out of monies available for distribution by the Corporation, and in any such case any payments made by the Corporation out of any monies available for distribution to the Shareholders shall be firstly applied by the Corporation to bring the Shareholders’ Loans outstanding to the appropriate amount necessary so that the Shareholders’ Loans are exactly in the same proportion as the respective Proportionate Shareholdings of the Shareholders.

1.10 If at any time or from time to time any Shareholder defaults in advancing forthwith its proportionate share of any monies which may at any time be required by the Corporation, then such Shareholder shall be referred to herein as the “Defaulting Shareholder” and the others shall be referred to herein as the “Non-defaulting Shareholders”. In the event of default as aforesaid and provided such default continues for a period of five (5) days after written notice thereof to the Defaulting Shareholder by the Non-defaulting Shareholders, the Non-defaulting Shareholders shall have the following rights:

1.11 Any Non-defaulting Shareholder may advance to the Corporation the amount so required to be advanced by the Defaulting Shareholder and such amount shall constitute a debt owing to such Non-defaulting Shareholder by the Defaulting Shareholder and shall be repaid forthwith by the Defaulting Shareholder to the Non-defaulting Shareholder, and until repaid, shall bear interest at the Prime Rate plus three percent (3%) per annum calculated monthly on the amount from time to time owed to the Non-defaulting Shareholder by the Defaulting Shareholder as aforesaid and, until so repaid, such amounts, together with interest thereon as aforesaid, shall, to the extent thereof, be and constitute a first lien and charge on and against the Common Shares of the Defaulting Shareholder, on and against the Shareholder Loans of the Defaulting Shareholder, and on and against all other interest of the Defaulting Shareholder in the Corporation.

1.12 Any Non-defaulting Shareholders may, at its option, borrow from any lender acting in good faith, on such terms and conditions, and at such rate of interest, as may be agreed upon between the Non-defaulting Shareholder and such lender, on behalf of the Corporation and the Defaulting Shareholder, an amount equal to the amount which would be required to be advanced to the Corporation by the Defaulting Shareholder to cure the default, and to advance such amount to the Corporation on behalf of the Defaulting Shareholder and to charge the Defaulting Shareholder all costs and expenses reasonably incurred by the Non-defaulting Shareholder in connection with the amount so borrowed, and interest on the amount so borrowed and advanced at the same rate as that charged by such lender on the amount from time to time outstanding. All such costs and expenses and all such advances and interest thereon at the rate aforesaid shall, to the extent thereof, be and constitute a first lien and charge on and against the Defaulting Shareholder’s interest in the Corporation by way of shares or advances.

1.13 If the default of the Defaulting Shareholder shall continue for a period of forty-five (45) days or more, thereafter, the Non-defaulting Shareholder shall have the right to acquire in full the said Defaulting Shareholder’s aggregate shareholdings in, and Shareholder’s Loans to, the Corporation for a purchase price therefor equal to the outstanding Shareholder’s Loans made by the Defaulting Shareholder to the Corporation, plus the sum of One Dollar ($1.00) and the purchase of the Defaulting Shareholder’s loans and shares as aforesaid shall be subject to the following terms and conditions:

(a) One Dollar ($1.00) shall be the down payment, and

(b) the balance of the purchase price, without interest, shall be payable in full only after the Corporation has repaid out of surplus funds on hand to the Non-defaulting Shareholder, all monies owed to the Non-defaulting Shareholders by the Corporation, including the amount of the Shareholder’s Loans so purchased by the Non-defaulting Shareholder from the Defaulting Shareholder. The Defaulting Shareholder shall upon such payment execute all necessary share transfers and other resolutions and documents in order to fully and effectually transfer the shares of the Defaulting Shareholder to the Non-defaulting Shareholder.

1.14 The Non-defaulting Shareholder is hereby irrevocably authorized, instructed and directed for, and on behalf of and as attorney for the Defaulting Shareholder to execute any and all documents required to be executed by the Corporation or the Defaulting Shareholder for the purposes set out in Article 5.

1.15 All Shareholder’s Loans shall be upon the express understanding that unless specific terms for such loans are unanimously agreed to by the Shareholders, same will be on the following terms and conditions:

(a) all advances and contributions shall be evidenced by bonds, debentures, security agreements, or promissory notes (the “Shareholder’s Debt Instrument”) in the principal amount advanced by each of the Shareholders;

(b) there shall be a separate series of Shareholder’s Debt Instruments issued by the Corporation upon the occasion of each advance of funds to the Corporation by the Shareholders; and

(c) Shareholder’s Debt Instruments shall bear no interest unless unanimously agreed otherwise by the Shareholders.

1.16 The Shareholders agree that at the request of the Board of Directors, they will subordinate all Shareholder’s Loans (and any interest thereon) to conventional financing or other borrowing by the Corporation to the extent required by the Board of Directors.

Administration

1.17 Proper books of account shall be kept by the Corporation, and entries shall be made therein of all such matters, terms, transactions and other things as are usually written and entered in books of account kept by others engaged in an enterprise of a similar nature and each of the Shareholders shall have free access at all times to inspect, examine and copy them and shall at all times furnish to the other, correct information, accounts and statements of and concerning all such transactions without concealment or suppression.

1.18 A separate bank account shall be opened and maintained for the Corporation in the name of the Corporation or in such other name or names as may from time to time be agreed upon by the parties, at such bank or banks as the parties may from time to time agree upon. All monies received from time to time on account of the business of the Corporation shall be paid immediately into such bank account for the time being in operation and in the same form of drafts, cheques, bills or cash in which they are received and all disbursements on account of the Corporation shall be made by cheque on such bank account.

1.19 Receipts and revenues of the business of the Corporation from any source whatsoever shall be applied and distributed in the following order of priority, no distribution being made in any category set forth below unless and until the preceding category has been satisfied in full, unless the Shareholders otherwise unanimously agree in writing:

(a) the payments of all debts, obligations, liabilities, costs and expenses in connection with or on account of the business of the Corporation, if any;

(b) the repayment of Shareholder Loans;

(c) the distribution of the monies remaining, if any, in such manner as is mutually agreeable after consultation with the Corporation’s accountants, to the Shareholders in proportion to their Proportionate Shareholdings.

First Right of Refusal

1.20 In the event that any Shareholder (the “Seller”) receives a bona fide offer (the “Offer”) from a person, firm, or corporation dealing at arm’s length which is not directly or indirectly controlled by any of the other parties, to purchase all or any part of the Common Shares owned or controlled by the Seller which the Seller is prepared to accept, then the Seller shall forthwith send to the other Shareholders (the “Offerees”) notice in writing of its desire or intention to sell such shares accompanied by a copy of the Offer.

1.21 Upon receipt of notice in accordance with the foregoing provisions of this Article 7, each Offeree shall have fifteen (15) days from the date of receipt within which to give the Seller notice (the “Intent to Buy”) that it desires and agrees to so purchase the shares referred to in the Offer on the same terms and conditions as are contained in the Offer, provided that:

(a) if the Offeree shall have given an Intent to Buy, the Offeree shall purchase all of the Common Shares of the Seller referred to in the Offer;

(b) if the Offeree shall not have given an Intent to Buy within the time provided, then the Offeree shall be deemed for all purposes to have refused to purchase the Common Shares of the Seller; and

(c) if more than one Offeree shall have given an Intent to Buy, then such Offerees shall purchase all of the Common Shares of the Seller referred to in the Offer pro rata in proportion to the such Offerees Proportionate Shareholdings.

1.22 In the event that each Offeree elects not to purchase or is deemed to have refused to purchase the Common Shares referred to in the Offer then the Seller may accept the Offer and proceed to sell the Common Shares referred to in the Offer but only at the price and on and in accordance with the terms and conditions contained in the Offer provided that, if the transaction contemplated by the Offer is not completed within a period of twenty-one (21) days after the expiration of the last day upon which the Offeree has the right to give an Intent to Buy, then the Seller shall not thereafter sell the said Common Shares unless and until it again complies with the provisions contained in this Section 7.

1.23 Any transaction between the Seller and the Offeree effected pursuant to the provisions of this Section shall be completed not later than the fifteenth (15th) day after which the Offeree has become obligated to purchase the said Common Shares.

1.24 No sale under this Section to a person who is not a Shareholder at the time of such sale, shall be completed until the purchaser of such Common Shares agrees in writing to be bound by the terms of this Agreement.

Compulsory Buy-Sell

1.25 Any Shareholder (the “Offeror”) may, at any time, make a written Offer (the “Offer”) to any other Shareholder (the “Offeree”), which Offer shall contain both an offer to purchase all and not less than all of the Common Shares held by the Offeree, and an offer to sell to the Offeree all but not less than all of the Common Shares held by the Offeror. Upon such an Offer being received by the Offeree, the Shareholders shall not do or cause to be done or permit to be done by the Corporation anything except in the ordinary and usual course of business of the Corporation.

1.26 The Offer shall stipulate a price for each share to be purchased and shall also contain all other terms and conditions attached to such Offer to purchase, provided that none of the other terms and conditions shall conflict in any way with the terms of this Agreement. Notwithstanding any other provision contained herein, it is agreed that the purchase price contained in the Offer shall provide for a payment in cash or by certified cheque of at least twenty-five percent (25%) of the total purchase price (including the deposit to be credited towards the purchase price), at the time of the completion of the purchase transaction and that the balance of any such purchase price shall be evidenced by a promissory note and be paid over a period of two (2) years from the date of closing of the said purchase transaction in twenty-four (24) equal monthly installments of principal together with interest monthly calculated at the Prime Rate per annum on the outstanding principal sum from time to time, provided that the note shall be fully open as to additional payments of principal at any time or times without notice or bonus, and provided further that in the event of any default in payment, which default continues for a period of ten (10) days after written notice thereof, the entire balance shall immediately become due and payable.

1.27 The Offeree shall, within fifteen (15) days of the date on which the Offer is delivered, elect to either:

(a) accept the Offer made by the Offeror to purchase all the Common Shares of the Offeree at the price and upon the conditions contained in the Offer, by an acceptance in writing executed by the Offeree, in which event the Offeree shall be bound to sell all of the Offeree’s Common Shares to the Offeror at the price and upon the terms and conditions contained in the Offer; or

(b) accept the Offer made by the Offeror to sell all of the Offeror’s Common Shares by a notification in writing executed by the Offeree, in which event the Offeree shall be bound to purchase from the Offeror all of the Offeror’s Common Shares at the price and upon the terms and conditions contained in the Offer.

1.28 An Offer made pursuant to this Agreement must be delivered by personal service to the Offeree, and a copy mailed or delivered to the Corporation’s solicitor, and must be accompanied by a certified cheque drawn in favor of the Corporation’s solicitor in trust as a deposit, in an amount equal to ten percent (10%) of the total purchase price offered for the Common Shares of the Offeree. The deposit monies shall be placed in an interest earning account or deposit certificate with the bank of the Corporation’s solicitor, to be credited on account of the total purchase price, or to be returned without deduction in the event the Offeree elects to purchase the Common Shares of the Offeror, in which case the Offeree shall deliver in its place its certified cheque drawn in favor of the Corporation’s solicitor in trust as a deposit in an amount equal to ten percent (10%) of the total purchase price for all the Common Shares of the Offeror. The funds so received in trust as a deposit shall be applied against the purchase price and shall be delivered on closing. If the purchaser fails to complete the purchase, the vendor may retain such deposit as liquidated damages and not as a penalty.

1.29 In the event the Offeree fails or refuses to deliver an acceptance either under Subsection 8.3(a) or 8.3(b) within the time limit prescribed for such communication, the Offeree shall be deemed to have communicated to the Offeror an acceptance of the Offer made by the Offeror to purchase all the Common Shares of the Offeree at the price and upon the conditions contained in the Offer under Subsection 8.3(a).

1.30 Upon the formation of a contract by an acceptance or deemed acceptance of the Offer to purchase all the Common Shares of the Offeree under Subsection 8.3(a), the Offeror, as purchaser, shall purchase from the Offeree and the Offeree, as vendor, shall convey, transfer and assign to the Offeror all of the Common Shares of the Offeree, at and for the price set out in the Offer and under the terms and conditions set out therein and in this Agreement.

1.31 Upon the formation of a contract by an acceptance of the Offer to purchase all of the Common Shares of the Offeror under Subsection 8.3(a), the Offeree, as purchaser, shall purchase from the Offeror and the Offeror, as vendor, shall convey, transfer and assign to the Offeree all the Common Shares of the Offeror at and for the price set out in the Offer and under the terms and conditions set out therein and in this Agreement.

1.32 The completion of the sale pursuant to this Section shall be at any time mutually agreed upon by the parties within thirty (30) days of the formation of a contract hereunder. Should the parties be unable to mutually agree on a time, then the date for completion of the sale shall be the thirtieth (30th) day following the date on which the contract was formed. The completion of the sale shall take place at the offices of the Corporation’s solicitors on the day specified for the closing. In the event the said thirtieth (30) day falls on a weekend or statutory holiday, the closing date shall be the next following business day.

1.33 When there is a sale of shares pursuant to an Offer made pursuant to this Section 8, the purchase price shall be paid in accordance with the terms and conditions contained in the said Offer, subject to any overriding terms and conditions which may be contained in this Agreement.

Bankruptcy, Insolvency

1.34 In the event of bankruptcy, insolvency, winding-up or liquidation of a Shareholder, or if a receiver is appointed in respect of the whole or substantially the whole of such Shareholder’s Common Shares and Shareholder Loans, or in the event of the transfer, voluntary or involuntary, by a Shareholder of its said shares to any creditor, in total or partial satisfaction of any debt, obligation, judgment or other liability (any such assignee, trustee, receiver or transferee being referred to as the “Special Transferee”, and the said Shareholder being referred to as the “Insolvent Shareholder”, and each of the other Shareholders being referred to as the “Solvent Shareholder”), the Solvent Shareholder shall have the sole exclusive and irrevocable option exercisable by written notice delivered to the Special Transferee within thirty (30) days subsequent to such an event and the Insolvent Shareholder shall be deemed to have granted such option prior to the event or appointment to purchase the Insolvent Shareholder’s Common Shares and Shareholder’s Loan at a purchase price equal to eighty percent (80%) of the aggregate of (i) the net book value of such Common Shares, calculated by multiplying the net worth of the Corporation as set forth in the Corporation’s most recent fiscal year end balance sheet by the Insolvent Shareholder’s Proportionate Shareholding, and (ii) the principal and accrued interest on such Shareholder’s Loan. Ten percent (10%) of the said purchase price shall be payable in cash to the Special Transferee within thirty (30) days from the date the option is exercised, and the balance shall be payable in twenty-four (24) equal monthly installments together with interest at a rate of eight percent (8.0%) per annum, calculated monthly, on the outstanding principal balance from time to time.

Death of a Shareholder

1.35 Upon the death of any Shareholder (the “Deceased”), any other Shareholder may elect in writing delivered to the legal representative of the Deceased and to the other Shareholders within thirty (30) days of the date of death of the Deceased to have the sale provisions of this Article apply (an “Election”).

1.36 In the event that an Election is made in accordance with the foregoing, the Deceased’s legal representative (the “Vendor”), shall sell all of the Common Shares beneficially owned or controlled by the Vendor to the Corporation upon and subject to the terms and conditions hereinafter set forth.

1.37 Upon the unanimous consent of the board of directors, the Corporation shall place and maintain in good standing a policy of term insurance on the lives of each of Shareholder, in amounts to be agreed upon, which amounts shall be proportionately adjusted simultaneously with the estimation of the fair market value of the Common Shares of the Corporation as determined in accordance with Section 10.5, or such other amount as the Shareholders may agree upon.

1.38 Each of the Shareholders shall use their best efforts to permit the Corporation to obtain and maintain any such life insurance, including but not limited to, attending for physical examinations, answering such questions as may be reasonably necessary and executing consents to the placing of such insurance coverage.

1.39 Each year, within thirty (30) days of the date upon which the Corporation’s annual financial statements are available for review by the Shareholders, the shareholders, upon consultation with the Corporation’s accountants, shall estimate and duly note in writing, the fair market value of the outstanding Common Shares. In the event of a disagreement, the opinion of the Corporation’s accountants shall prevail.

1.40 In the event that the Vendor owns any preference shares of the Corporation, and an Election is made in accordance with this Article, the Corporation shall redeem such shares within sixty (60) days of the date of death of the Deceased at the redemption price of such shares plus any dividends which have been declared thereon prior to the date of death of the Deceased and which remain unpaid.

1.41 In the event that the Vendor owns any Common Shares and the Deceased was insured pursuant to this Article and an Election is made in accordance with this Article, the Corporation shall purchase such Common Shares for cancellation for a purchase price equal to the Proportionate Shareholdings of the Deceased multiplied by the fair market value of all of the issued and outstanding Common Shares of the Corporation, as last noted and determined in accordance with Section 10.5. The purchase of the Common Shares as aforesaid shall be completed forthwith upon receipt by the Corporation of the insurance proceeds referred to in Section 10.3; provided that any portion of the purchase price which exceeds the insurance proceeds received by the Corporation shall be payable in twenty-four (24) equal consecutive monthly payments commencing thirty (30) days after closing, with interest thereon at the Prime Rate per annum, calculated and payable monthly, provided that the Corporation shall have the privilege to prepay or repay the whole or any part of such balance at any time and from time to time without notice or bonus.

1.42 In the event that the Vendor owns any Common Shares and the Deceased was not insured pursuant to this Article and an Election is made in accordance with this Article, the Corporation shall purchase such Common Shares for cancellation for a purchase price equal to the Proportionate Shareholdings of the Deceased multiplied by the fair market value of all of the issued and outstanding Common Shares of the Corporation, as last noted and determined in accordance with Section 10.5. The purchase price as aforesaid shall be payable in twenty-four (24) equal consecutive monthly payments commencing thirty (30) days after the date of death of the Deceased, with interest thereon at the Prime Rate per annum, calculated and payable monthly, provided that the Corporation shall have the privilege to prepay or repay the whole or any part of such balance at any time and from time to time without notice or bonus.

Prohibition on Share Transfers

1.43 Unless otherwise specifically provided for in this Agreement, no Shareholder without the prior written consent of each of the other Shareholders will sell, assign, transfer, pledge, mortgage, hypothecate, charge or otherwise transfer or encumber any Common Shares now or hereinafter beneficially owned by such Shareholder.

1.44 For the purposes of this Agreement, any transfer, sale, assignment, transmission, bequest, inheritance, mortgage, encumbrance or other disposition of shares of any corporate shareholder having the result (directly or indirectly and either immediately or subject to the happening of any contingency) of changing the identity of the person or persons exercising or who might exercise control of any corporate Shareholder (from the applicable party exercising control of any such corporate Shareholder as of the date of execution of this Agreement) shall be deemed to be a transfer by such corporate Shareholder of its interest hereunder notwithstanding whether such change shall be voluntary or involuntary on the part of such corporate Shareholder. However, this covenant shall not apply to transfers or sales of Common Shares to an immediate member of the family of a Shareholder of such corporate Shareholder, nominees, companies owned or controlled by a Shareholder of such corporate Shareholder, or any trust which may be established for the benefit of any shareholder of such corporate Shareholder, or a member of his immediate family, provided that at the time of any such transfer or sale, any successor or assign shall, in writing, agree to be bound by the terms and provisions of this Agreement and further provided that in the event of a transfer or sale of Common Shares to a corporation owned or controlled by a shareholder of such corporate Shareholder, the shareholder of such corporate Shareholder shall covenant not to transfer the shares of any such transferee corporation to any persons who are not members of his immediate family.

Sale Provisions

1.45 In this Article the selling Shareholder is referred to as the “Vendor” and the purchaser is referred to as the “Purchaser”. In the event of a sale or transfer of shares in the Corporation pursuant to Sections 8 and 10, and not in any other case, the following provisions shall apply unless otherwise agreed upon by the Shareholders or unless any other provision contained herein applies specifically to such a sale or transfer, in which case, the provision applying specifically to such a sale or transfer shall apply:

(a) Upon payment of the monies payable upon closing, the Vendor shall execute and deliver a transfer of his shareholdings in the capital of the Corporation to the Purchaser or as he or she may, in writing, direct and upon such payment, the Purchaser is hereby irrevocably appointed and constituted attorney for the Vendor with full power and authority to execute and deliver such transfers and other documents as may be necessary or desirable to complete such transaction of purchase and sale.

(b) Unless otherwise herein provided, until payment in full of the unpaid balance of the purchase price, unless proceeds derived from the following are used to repay the indebtedness of the Purchaser to the Vendor, neither the Purchaser nor the Corporation shall:

(i) transfer, redeem, assign, hypothecate or otherwise deal with any shares in the capital of the Corporation;

(ii) declare any dividends;

(iii) issue or sell any shares in the capital of the Corporation;

(iv) increase or decrease the capital of the Corporation;

(v) dispose of the whole or a substantial part of the Corporation’s assets or undertaking;

(vi) take any proceedings for the winding-up, reorganization or dissolution of the Corporation;

(vii) repay any Shareholders’ Loans;

(viii) increase, except for increases to compensate for reasonable cost of living increases from time to time, any salary or other remuneration payable to the Purchaser or other officers or directors of the Corporation, or any other person or persons, other than bona fide full-time active employees of the Corporation other than the Purchaser, nor will the Corporation by means of any directors’ fees, new bonus or pension plan and/or new contract or commitment increase in any amount the benefits and compensation of any director, officer, or Shareholder of the Corporation;

(ix) carry on the business of the Corporation other than diligently and substantially in the same manner as prior to such sale;

(x) make any commitments for capital expenditures other than in the ordinary course of business;

(xi) dispose of any of the Corporation’s capital assets other than in the ordinary course of business;

(xii) increase any indebtedness other than that incurred in the ordinary course of business or incurred pursuant to existing contracts;

(xiii) amend the Articles of Incorporation or by-laws of the Corporation if such amendment has a material affect on the sold shares;

(xiv) fail to keep insured against all risks as prior to such sale all property, real and personal, owned, leased, or used by the Corporation or fail to use, operate, maintain and repair such property as it was previously used.

(xv) In the event of default of any of the above provisions, the Vendor shall have the right to require the rectification thereof, and if such breach is not rectified within ten (10) days of a written request for rectification, any balance of the purchase price outstanding shall immediately become due and payable.

(c) If at the time of such sale the Vendor shall be liable or responsible for any debts, liabilities or obligations incurred by or on behalf of the Corporation as guarantor or otherwise, the Purchaser shall cause any and all such guarantees of indebtedness of the Corporation to any bank, or other lender to be delivered up and cancelled, and shall use his best efforts to cause any and all other guarantees of any of the Corporation’s other contractual obligations to be delivered up and cancelled but if these others are not available then the Purchaser shall indemnify the Vendor against and save him harmless from all claims arising out of such guarantees or other obligations.

(d) At the time of such sale, the Vendor shall receive from the Corporation a release of any and all claims which it may have against him and the Vendor shall deliver to the Corporation a release of any and all claims which he may have against it and the Purchaser, as a shareholder, director or employee, save and except any claims arising out of a portion of the purchase price remaining unpaid and any guarantees or obligations for which a release was not obtained pursuant to Section 12(c) above.

(e) All of the Corporation’s costs and expenses relating to the sale of the shares shall be paid equally by the Vendor and Purchaser.

(f) If at the time of sale, pursuant to the provisions of this Section, the Corporation shall be indebted to the Vendor upon closing, the Purchaser shall purchase such indebtedness from the Vendor for a purchase price and consideration equal to the amount of such indebtedness and accrued interest, if any, which purchase price shall be paid as follows:

(i) the balance of any insurance proceeds remaining after utilizing the amount required to complete the purchase of the Vendor’s common shares pursuant to the survivorship provisions shall be fully utilized towards the purchase of such indebtedness;

(ii) a sum equivalent to twenty-five percent (25%) of the balance of the indebtedness not satisfied by insurance proceeds as aforesaid, shall be paid in cash or certified cheque on closing;

(iii) the remainder owing shall be paid in twenty-four (24) equal monthly installments of principal together with interest monthly at the Prime Rate per annum on the outstanding principal sum from time to time, provided that the Purchaser shall have the privilege to prepay or repay the whole or any part of such balance at any time and from time to time without notice or bonus, and provided further, that in the event of any default in payment, which default continues for a period of ten (10) days, the entire balance shall immediately be due and payable.

(g) If shares of the Corporation are sold pursuant to the survivorship provisions herein, any interests in the life insurance policies on the life of the survivor held by the personal representatives of the deceased shall forthwith upon the closing of the sale be transferred and assigned by them, as owners of such policies, to the insured or as the insureds may direct.

(h) While monies are due and owing by the Purchaser to the Vendor, the Purchaser will supply annual financial statements of the Corporation to the Vendor, annually within ninety (90) days of the Corporation’s fiscal year end.

(i) The date scheduled for closing may be at any earlier date agreed to and fixed by the parties, but in no case will it be later than thirty (30) days after the Agreement has been reached for the sale or transfer of shares. The transaction shall be completed at the offices of the Corporation’s solicitors at 2:00 p.m. on the date arranged for the closing, or at such other location or times as the parties may decide. In the event the said thirtieth (30th) day falls on a weekend or statutory holiday, the closing date shall be the next following business day.

(j) The Vendor and any nominees of the Vendor shall resign from the Board of Directors and from any office or employment with the Corporation.

(k) Any amount payable under the Agreement of Purchase and Sale or other agreed transaction shall be paid by way of cash or by way of certified cheque.

(l) If upon the date determined for the completion of such a transaction the Vendor shall be indebted to the Corporation, the amount shall be verified by the accountant of the Corporation, and the Purchaser shall be entitled out of the purchase price to pay, satisfy and discharge all or any portion of such indebtedness and to receive and to take a credit against the amount owing on closing to the Vendor for his shares for an amount or amounts so paid on account of any such indebtedness.

(m) The Vendor shall contemporaneously with the closing of the subject transaction execute and deliver to the Purchaser all notices, documents and other materials reasonably necessary to complete the transaction.

(n) Between the date of any offer and the date of closing of any ensuing transaction, neither the Vendor nor the Purchaser shall do or cause or permit to be done anything except in the ordinary course of business of the Corporation.

Arbitration

1.46 If any dispute arises between the parties concerning this Agreement, that dispute shall be submitted to binding arbitration. The arbitration shall be conducted according to the Commercial Arbitration Rules of the American Arbitration Association. The arbitrator’s award may be confirmed and entered as a final judgment in any court of competent jurisdiction and enforced accordingly. The costs of arbitration shall be borne equally by the parties.

Notices

1.47 Any notice or other writing required or permitted to be given hereunder or for the purposes hereof (a “Notice”) shall be sufficiently given and delivered to the party to whom it is given or mailed, by prepaid registered mail, addressed to such party:

if to       -
     
if to       -
     
if to the Corporation -
     
or at such other address as the parties to whom such writing is to be given shall have last notified in writing all other parties of a change of address for the purposes of this provision. Any notice mailed as aforesaid shall be deemed to have been given and received on the third business day following the date of its mailing. Any notice personally delivered to the party hereto to whom it is addressed shall be deemed to have been given and received on the day it is personally delivered, provided that if such day falls on a weekend or statutory holiday, then the notice shall be deemed to have been given and received on the business day next following such day. In the event of a postal disruption, notices hereunder must be personally delivered.

General Provisions

1.48 Time shall be of the essence of this Agreement and every part thereof.

1.49 No waiver on behalf of any party or breach of any of the covenants, conditions and provisions herein contained shall be effective or binding upon such party unless the same shall be expressed in writing and any waiver so expressed shall not limit or affect such party’s rights with respect to any other future breach.

1.50 Each of the parties covenants and agrees that he, his heirs, executors, administrators, successors and assigns will sign such further agreements, assurances, waivers and documents, attend such meetings, enact such by-laws or pass such resolutions and exercise such votes and influence, do and perform or cause to be done and performed such further and other acts and things that may be necessary or desirable from time to time in order to give full effect to this Agreement and every part thereof.

1.51 The headings of the sections of this Agreement are inserted for convenience only and do not constitute part of this Agreement.

1.52 This Agreement shall be binding upon and enure to the benefit of the parties and their respective heirs, executors, administrators, successors and assigns.

1.53 All words and pronouns relating thereto shall be read and construed as the number and gender of the party of parties referred to in each case require and the verb shall be construed as agreeing with the required word and pronoun.

1.54 If any covenant or other provision of this Agreement is invalid, illegal or incapable of being enforced by reason of any rule of law or public policy, all other conditions and provisions of this Agreement shall, nonetheless remain in full force and effect and no covenant or provision shall be deemed dependent upon any other covenant or provision unless so expressed herein.

1.55 This Agreement expresses the final Agreement between the parties with respect to all matters herein and no representations, inducements, promises or agreements or otherwise between the parties not embodied herein shall be of any force and effect. This Agreement shall not be altered, amended or qualified except by a memorandum in writing, signed by all of the parties, and any alteration, amendment or qualification thereof shall be null and void and shall not be binding upon any such party unless made and recorded as aforesaid.

This Agreement shall be construed and enforced in accordance with, and the rights of the parties shall be governed by, the laws of       .

IN WITNESS WHEREOF the parties have executed this Agreement as of the date and year first above written.
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